ORDINANCE NO. 1226
AN ORDINANCE OF THE CITY OF _______, A MUNICIPAL CORPORATION OF THE STATE OF IDAHO, ESTABLISHING PURPOSE AND INTENT; PROVIDING DEFINITIONS; PROHIBITING SELLING, GIVING, DISTRIBUTING OR MARKETING ELECTRONIC CIGARETTES OR THEIR COMPONENTS TO PERSON UNDER THE AGE OF EIGHTEEN; PROHIBITING PERSONS UNDER THE AGE OF EIGHTEEN FROM PURCHASING, ATTEMPTING TO PURCHASE OR POSSESSING ELECTRONIC CIGARETTES OR THEIR COMPONENT PARTS, EXCEPT AS PART OF A LAW ENFORCEMENT ACTIVITY; PROHIBITING DISPENSING OF ELECTRONIC CIGARETTES OR THEIR COMPONENTS THROUGH MECHANICAL DEVICES, EXCEPT FOR LOCATIONS WHERE PERSONS UNDER THE AGE OF EIGHTEEN ARE PROHIBITED; REQUIRING  POSTING OF SIGNAGE; PROVIDING THAT A VIOLATION IS A MISDEMEANOR, WITH EACH TRANSACTION A SEPARATE OFFENSE, AND PROVIDING DEFENSES; PROVIDING SEVERABILITY; PROVIDING REPEAL OF CONFLICTING ORDINANCES; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, electronic cigarettes area devices that convert liquid nicotine into a gas that is inhaled by the consumer; and

WHEREAS, the National Institute for Occupational Safety and Health and the Center for Disease Control and Prevention have prepared emergency response information addressing the dangers associated with liquid nicotine.  Nicotine affects the nervous system and heart and is addictive.  Exposure to relatively small amounts of liquid nicotine can rapidly be fatal; and


WHEREAS, the Federal Drug Administration published an article in July of 2009 warning of the  dangers posed by electronic cigarettes, which include nicotine addiction and the appeal to young people due to the different flavors (such as chocolate, strawberry and mint); 
WHEREAS, the American Medical Association at its annual meeting held in June of 2010 addressed the risks associated with the use of electronic cigarettes and adopted a policy that recommended that electronic cigarettes be classified as a drug delivery device, subject the FDA's regulations and approval; and

WHEREAS, historically persons under the age of eighteen (18) years of age have not been considered to have the maturity to make independent decisions relating to their health care and other issues that have long term ramifications, such as entering into contracts (Idaho Code 29-101). 

IT IS ORDAINED by the mayor and city council of the city of _________, Idaho as follows:      

Section 1.  That a new chapter be added to title ___ of the ______City Code as follows:
ARTICLE I.  Purpose and Intent.  The purpose and intent of this chapter is to protect individuals under the age of 18 from the hazards of nicotine addiction and the dangers of ingesting products with no regulatory oversight as to their purity, contents, and potential negative health impacts.
ARTICLE II Definitions.

As used in this chapter:

“Electronic cigarette” or “e- cigarette” means an electronic device usually composed of a mouthpiece, a heating element or atomizer, a battery, and electronic circuits that provides a gas derived from liquid nicotine and/or other substances which is inhaled by a user simulating smoking. The term includes such devices, regardless of the details of the product appearance or marketed name, generally manufactured to resemble cigarette, cigars, pipes, or other smoking devices.

“Liquid nicotine” means any liquid product composed either in whole or part of nicotine, propylene glycol and/or other similar substances and manufactured for use with an e- cigarette to be converted into a gas for inhaling.

 “Person” means any natural person, individual, corporation, limited liability company, unincorporated association, proprietorship, firm, partnership, joint venture, joint stock association, or other entity or business of any kind. 
"Photographic identification" means state, district, territorial, possession, provincial, national or other equivalent government driver's license, identification card or military card, in all cases bearing a photograph and a date of birth, or a valid passport.

ARTICLE III Prohibited Acts.

A.  No person may give, distribute, transfer, sell, market, or offer e-cigarettes, their components, or samples to persons under eighteen (18) years of age. 

B. No person shall give or distribute e-cigarettes, or their components, to a person by a coupon if such coupon is redeemed in any manner that does not require an in-person transaction in a retail store to help prevent redemption of such merchandise by a person under eighteen (18) years of age.

C. No person under the age of eighteen (18) may purchase, attempt to purchase, possess, or obtain e-cigarette or their components. This prohibition does not apply to activities or enforcement actions under the control of a City, state, or federal law enforcement authority.
D.  No person shall sell or permit to be sold e-cigarettes or their components through any device that mechanically dispenses such products unless the device is located fully within premises from which persons under the age of eighteen (18) are prohibited, and not less than 10 feet from all entrance or exit ways to and from each premises. 

ARTICLE IV.  Required signage to be posted – Identification required.

A. Any person selling, marketing, displaying, giving, or distributing e-cigarettes or their components shall display a printed sign, posted so that it is clearly visible to anyone purchasing e cigarettes or their components. The sign must be in contrasting colors and at least 20 point type and must read substantially as follows: 

IF YOU ARE UNDER 18, YOU COULD BE SUBJECT TO PENALTY FOR PURCHASING E- CIGARETTES OR RELATED DEVICES OR THEIR COMPONENTS.   THE SALE OF E-CIGARETTES OR RELATED DEVICES OR THEIR COMPONENTS TO PERSONS UNDER THE AGE OF 18 IS STRICTLY PROHIBITED.  PHOTO ID REQUIRED.

B. The failure of  a person to request and examine photographic identification from a person under eighteen (18) years of age prior to the sale, gift or distribution of a e-cigarettes or related devices to such person shall be construed against the seller and form a conclusive basis for the seller's violation of this chapter.

ARTICLE V.  Penalties, enforcement and defenses.

A. Violation of any provision of this shall be a misdemeanor.  Each transaction is a new and separate violation. 

B. It is a defense to a prosecution for violation of this chapter relating to age when the person making the gift, distribution, transfer, sale, marketing, or offer as a gift, transfer, sale, marketing, or sample reasonably relied on an officially issued photographic identification showing the purchaser or recipient was at least 18 years old. 

C. It is a defense to Article III D if the person demonstrates to the satisfaction of the building official that it is architecturally impracticable for the device to be located not less than 10 feet from all entrance and exit ways.


Section 2 . Severability.

The ordinance is hereby declared to be severable.  Should any portion of this ordinance be declared invalid by a court of competent jurisdiction, the remaining provisions shall continue in full force and effect and shall be read to carry out the purpose(s) of the ordinance before the declaration of partial invalidity.

Section  3  Repeal of Conflicting Provisions.

All provisions of the current _________Code or ordinances of the City of _____ which conflict with the provisions of this ordinance are hereby repealed to the extent of such conflict.

Section  4  Effective Date.

This ordinance shall be effective upon passage and publication as provided by law.

Enacted by the city council as an ordinance of the City of ______on the 6th day of September, 2011.

Approved by the Mayor on the 7th day of September, 2011.








CITY OF ____________







_____________________________








Mayor

ATTEST:

____________________________

 City Clerk
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